N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

BOARD OF EDUCATI ON FOR
MONTGOVERY COUNTY, MARYLAND

V. : Civil Action No. DKC 2004-2365

AAMER KHAN, et al.

MEMORANDUM OPI NI ON

Presently pending and ready for resolution in this
| ndividuals with Disabilities Education Act (“IDEA’) case are
the following nmotions: (1) the notion of Plaintiff, Board of
Education of Mntgonery County (“Plaintiff”), for summary
j udgment pursuant to Fed.R Civ.P. 56; (2) the cross-notion of
Def endant s Aamer Khan! and Naj ma Khan (“Defendants”) for summary
judgment also pursuant to Fed.R Civ.P. 56; (3) Defendants’
motion to dism ss as noot; and (4) Defendants’ notion to receive
addi ti onal evidence pursuant to 20 U S.C. 8 1415(i)(2)(B)(ii).
Papers no. 8, 11, 13, 14. The issues have been fully briefed
and no hearing is deened necessary. The court now rules
pursuant to Local Rule 105.6. For the reasons that follow the

court grants Defendants’ notion to dism ss as noot.

1 The parties have consistently used Aamer’s full name in
their publicly filed papers, and neither party has objected to
this practice. Accordingly, the court will identify Aamer by
name.



Backgr ound

A. Fact ual Background

The followi ng facts are set forth in the Adm nistrative Law
Judge’ s (“ALJ”) Finding of Facts. Paper no. 12, Deci sion of ALJ
Kenneth S. Watson (“ALJ Decision”). Def endant Aamer Khan
(“Aamer”), born Novenmber 10, 1989, began receiving special
education services while in elenmentary school. Aamer was
di agnosed on June 6, 2001, as having a Pervasive Devel opnenta
Di sorder, which consists of a severe | anguage di sorder and m | d
autism

For the 2002-2003 school year, Aaner was placed at Rock
Terrace School, a separate special education facility wth
approxi mately 120 students. Aamer showed progress during the
2002- 2003 year. He started the school year at a high first
grade reading |evel and ended the year at a m d-second grade
level. Oher indicators of inprovenent included performance of
sinple mathematics skills, participation in «class-related
activities, and interaction with teachers and peers.

In the second half of the school year, preparations were
made to develop an Individualized Educational Program (“IEP”)
for the 2003-2004 school year. Aaner’s teacher sent proposed
goal s and objectives to his nother, Najnma Khan (“Najnm”), who
shared the information with her special education consultant,

Jean Hi ckey.



Bot h Naj ma and Hi ckey attended an | EP teamneeting on April
4, 2003. When the Rock Terrace staff presented a proposed 2003-
2004 1 EP, Hickey told the IEP teamthat Naj ma was not prepared
to sign it because the goals underesti mated what Aanmer coul d do
and the level at which he could be taught. Naj ma and Hi ckey
al so wished to explore the use of technology to inprove Aaner’s
readi ng skills. They asked the IEP team to conduct further
evaluation to determ ne whether the proposed goals and
obj ectives were appropriate.

The I EP team and Naj ma agreed that Aamer’s 2002-2003 |EP
woul d remain in effect through June 2003.2 The team al so agreed
to conduct psychol ogical, speech and | anguage, and education
assessnments of Aaner. “The team would then reconvene, revisit
t he proposed goals and objectives and determ ne whether new
goal s and a new placenent for the Child were warranted.” Paper
no. 12, ALJ Decision, at 10. To carry out the agreenent they
had reached, a statement was witten by hand on top of the
proposed | EP that *“Parent requests continuance of current |EP
goals until the end of the academ c year 2002-03.” Id. at 11.
Both Naj ma and Marl ene Kenny, a Montgomery County Public School

(“MCPS”3) representative, initialed the statenent.

2 Rock Terrace's policy is to begin inplenenting an |EP
i mmedi ately after it is forrmulated by an IEP team rather than
waiting until the start of the next academ c year.

3 MCPS is governed by Defendant Montgomery County Board of
Educati on.



The tests were conducted in May and June 2003, and t he test
results and recomrendati ons were sent hone to Najma. |In June,
School Psychol ogi st Jeffrey Hoffman perfornmed a psychol ogi ca
assessnment of  Aaner, and recommended the addition of
psychol ogi cal services to Aaner’s |EP. The final tests were
conducted in Decenmber 2003.

Before the 2003-2004 school year started, Aaner’s teacher
El ena Kornil ova, reviewed Aaner’s file, which included the My
and June evaluations as well as the proposed |EP that was
di scussed at the April 4, 2003, IEP neeting. Kor ni | ova
i npl emented the proposed | EP, assuming that this was the IEP in
effect for the 2003-2004 school year. She subsequently sent to
Aamer’s nother regular reports and notes on his progress in
meeting the goals and objectives in the proposed |EP. Hi s
nmot her initialed the reports and sent them back to Kornil ova.
The I EP team did not reconvene before or during the 2003-2004
school year to review the assessments or to re-evaluate the
proposed | EP, nor did the nother object to the inplenmentation of
t he proposed I EP or request an | EP team neeting.

On February 26, 2004, the nother requested a due process
hearing, alleging that MCPS had commtted procedural and
substantive errors that denied Aaner a free appropriate public
education (“FAPE") as provided for in the IDEA, 20 U S.C 1400

et seq. ALJ Kenneth Watson issued a witten decision on June

23, 2004, finding in favor of the Khans. The violations he



found included failing to devel op and have in effect an | EP for
Aamer for the 2003-2004 school year and failing to convene an
| EP teamneeting to review the assessnents and the need for re-
eval uati on of Aanmer. Paper no. 12, ALJ Decision. As a renedy,
t he ALJ awarded Aaner conpensatory educational services in the
form of placenent at |vymount School for the 2004-2005 schoo
year.*

MCPS conplied with the order. The 2004-2005 school year
ended in June 2005. In April 2005, MCPS convened an | EP team
nmeeting to develop an IEP for the 2005-06 school year and al
parties agreed that Aaner should remain at Ivynount for the
current school year. Paper nos. 13 and 14.

B. Procedural Background

On July 23, 2004, Plaintiff filed suit in the United States
District Court for the District of Maryland, challenging the
ALJ' s decision and asking that it be reversed. Plaintiff filed
a notion for summary judgnent on September 7, 2004, which was
foll owed by Defendant’s cross-motion for sunmary judgnment on
Oct ober 14, 2004. In July 2005, a year after Plaintiff filed

its appeal of the ALJ's decision, Plaintiff took steps to file

4 In the Fall 2000, Naj ma had contacted | vynmount School,
a private special education institution in NMontgomery County.
Of the school’s 221 students, 215 are publicly placed, including
89 from MCPS. The school accepted Aamer for adm ssion, but he
did not enroll due to |l ack of funding. Najma contacted | vynount
again in spring 2003 to update Aamer’s placenent application.
| n Decenber 2003, |Ivynount accepted Aanmer for placenent intoits
hi gh school program



the adm nistrative record with this court; the file was received
August 1, 2005. On August 3, 2005, Defendants filed a notion to
di sm ss as noot and a nmotion for the court to receive additional
evi dence. Meanwhile, on July 27, 2005, Defendants filed a
separate action to recover attorneys’ fees and costs as the
prevailing party in a special education admnistrative due
process hearing. Khan v. Weast, No. DKC 2005-2041 (D.Md. filed
July 27, 2005).

Plaintiff resists dism ssal, arguing that the new | EP does
not undermne the nerits of its appeal and that Defendants’
newly filed request for attorneys’ fees for the admnistrative
hearing indicates that there is still a |l|ive case or
controversy. For the follow ng reasons, the notion to dismss
the case as noot will be granted, and the court need not address

t he ot her notions.

I'l. Mootness

Under Article Ill of the Constitution, federal courts may
only adjudicate actual, ongoing controversies. See U. S. Const.
art. 111, 8 2, cl. 1; Honig v. Doe, 484 U. S. 305, 318 (1988);
Dep’'t of Educ. v. Rodarte ex rel. Chavez, 127 F. Supp.2d 1103,

1112 (D. Haw. 2000). “In general a case becones npbot ‘when the

i ssues presented are no |onger “live” or the parties lack a

| egally cogni zable interest in the outcone. Mur phy v. Hunt,
455 U. S. 478 (1982) (quoting United States Parole Commin v.

Geraghty, 445 U.S. 388 (1980)). All or part of a case is noot



when events make it “absolutely clear that the allegedly
wr ongf ul behavior could not reasonably be expected to recur.”
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs.(TOC), Inc.,
528 U.S. 167, 189 (2000).

There are three exceptions to the general rule. First, if
the challenged action is capable of repetition yet evading
review, a nootness disnmi ssal is inappropriate. Honig, 484 U S.
at 318; Rodarte, 127 F.Supp.2d at 1113; Lillbask ex rel.
Maucl aire v. Conn. Dep’'t of Educ., 397 F.3d 77, 85 (2" Cir.
2005) . This exception has two elenents: “(1) the chall enged
action was in its duration too short to be fully litigated prior
to its cessation or expiration, and (2) there was a reasonable
expectation that the same conplaining party woul d be subjected
to the sane action again.” Mirphy, 455 U S. at 482. Second, a
case nmay not be noot even when a party voluntarily ceases its
al l egedly illegal conduct, unless “subsequent events nmade it
absolutely clear that the allegedly wongful behavior could not
reasonably be expected to recur.” Friends of the Earth, 528
U S at 189 (quoting United States v. Concentrated Phosphate
Exp. Ass’'n., 393 U.S. 199(1968)); Rodarte, 127 F.Supp.2d at
1113, Li Il bask, 397 F.3d at 88. Third, a case is not npot
where a petitioner would suffer “collateral |egal consequences”
if the actions under appeal were allowed to stand. Phillips v.
McLaughlin, 854 F.2d 673, 677 (4" Cir. 1988); Rodarte, 127

F. Supp. 2d at 1113.



Wth respect to the *“collateral |Iegal consequences”
exception, a pending question of attorneys’ fees does not
automatically create a live “case or controversy” for the
underlying claim Lewis v. Cont’|l Bank Corp., 494 U S. 472, 480
(1990). The Fourth Circuit has described a claimfor attorneys’
fees as “ancillary” to the wunderlying claim Fawcett .
McRoberts, 326 F.3d 491, 497 n.3 (4" Cir. 2003); S-1 & S-2 v.
Spangl er, 832 F.2d 294, 297 n.1 (4" Cir. 1987). Thus, in S-1
& S-2, the court held that the parents’ claim for costs and
attorneys’ fees against the state “does not avert npotness of
t he underlying action on the nmerits.” S 1 & S-2, 832 F.2d 294
at 297 n.1. See also Rodarte, 127 F.Supp.2d at 1114; Bd. of
Educ. of Oak Park v. Nathan R, ex. Rel. Richard R, 199 F.3d
377, 381 (7t" Cir. 2000); Doe v. Marshall, 622 F.2d 118, 199-120
(5" Cir. 1980). Accordingly, a court need not decide the nerits
of an admnistrative appeal solely for the purpose of
determ ning whether one party prevailed for purposes of
all ocating attorneys’ fees. Rodarte, 127 F. Supp.2d at 1115.
See also 13A Charles Allen Wight et al., Federal Practice and
Procedure 8§ 3533.3, at 268 (1984) (stating that when a statute
provides the right to recover attorneys’ fees, ordinarily the
i ssue of attorneys’ fees “does not require determ nation of the
merits if the fee issue can be resol ved independently”).

VWhen npotness has been raised in |DEA cases, courts

generally have found a |live controversy under the “capable of
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repetition” exception, even after the school year ended, because
t he case involved an ongoi ng controversy over the substance of
educati onal services. For instance, in Row ey v. Board of
Education, 483 F. Supp. 536, 538 (S.D.N. Y. 1980), a federal court
in New York held that the parents’ efforts to get a sign
| anguage interpreter for their daughter during the 1978-1979
school year was not npot a year |ater because the famly sought
an interpreter for the current year as well. Simlarly, in Rone
School Commttee v. Ms. B., 247 F.3d 29, 31 (1st Cir. 2001), the
First Circuit held that a dispute over the adequacy of proposed
| EPs for the 1998-99 and 1999- 2000 school years was not noot in
2001 because the parties assuned that the court’s review would
have a “materi al bearing” on the school systenm s obligations for

t he 2000- 2001 year “and possibly future years.” See al so Dani el

R R v. State Bd. of Educ., 874 F.2d 1036, 1041 (5" Cir. 1989)
(“The parties have a reasonabl e expectation of confronting this
controversy every year that Daniel is eligible for public
education.”)

By contrast, courts have been nore likely to find nootness
when the clai minvol ved a procedural violation that was unlikely
to be repeated and the error was corrected subsequently. See
e.g. Rodarte, 127 F.Supp.2d at 1103; Lillbask, 247 F.3d at 84;
Stellato ex. rel. Rebecca v. Bd. of Educ., 842 F.Supp. 1512,
1516 (N.D.N. Y. 1994). The facts in Rodarte are particularly on

point with the present case.



In Rodarte, the school district had appealed a hearing
officer’s decision to award three nonths of conpensatory
education in the formof summer school. 127 F. Supp.2d at 11009.
The student, Ranmpbna Rodarte, had received home tutoring for much
of her education due to severe asthm. In April 1998, the
student’s teacher found journal entries detailing her wish to
cut and kill herself. Her teacher submtted a request that the
student be evaluated for special education services. The tests
were conducted in My, June, and July of 1998. In June 1998,
while the testing was ongoing, the nother requested an
adm ni strative hearing, claimng that the Departnent of
Education had failed to adequately identify her daughter’s
disability or evaluate her nental health needs. Two nont hs
later, in August 1998, an |IEP neeting was held and an | EP was
devel oped. Rodarte, 127 F.Supp.2d at 1106.

Nevert hel ess, the nother’s conplaint proceeded, and an
adm ni strative hearing was held over five days in August and
Sept enmber 1998. In October 1998, Due Process Hearing O ficer
Val eri e Chang found several violations, including the | ack of a
ment al health case manager to coordi nate nental health services
and the failure of the IEP to give an “indication on when the
| EP team woul d reconvene to address the issues.” 1d. at 1107.
The hearing officer granted relief that included a neeting to
nmodi fy the student’s |EP based on her recent nental health

eval uati ons and an order to provide three nonths of conpensatory

10



education in the sumer of 1999. The school system provided the
three months of summer school as ordered; the student also

graduated from high school. Id. at 1107-08.

In Novenber 1998, the student and her nmother filed a
conplaint in federal court seeking attorneys’ fees. They did
not appeal the findings or conclusions of the hearing officer.
The Hawaii Departnment of Education (“DOE”), on behalf of the
school system responded with a conpl aint appealing the hearing
officer’s award of three nonths of conpensatory educati on and
seeking reversal of the award. The parties filed notions to
di sm ss and for sunmary judgment in Septenber and December 1999.

ld. at 1107-08.

The district court began its anal ysis by consi dering whet her
t he appeal was noot in light of the fact that Ranmpbna had al r eady
received the three nmonths of summer school and had graduated.?®
The court declared that:

There is no effective relief that this Court
can grant to the DOE. It is undi sputed that
Rampbna has already received the hearing
officer's awar d of three nont hs of
conpensatory education and that she has
already graduated from high schoo

Ranmona cannot give the three nonths of
conpensatory education back. Simlarly,
because Ranpbna has graduated, there is no
danger that this Court woul d nake additi onal
findings of wongdoing against the DOE

5 Nei ther party had argued that the i ssue was noot, although
the student raised the issue in an opposition brief. Rodarte,

127 F. Supp.2d at 1111.
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and/ or grant Ranmona additional conpensatory
education or other relief.

Rodarte, 127 F.Supp.2d at 1112.

The court also found that none of the three exceptions to
noot ness applied. First, the DOE's actions were not capabl e of
repetition because the student’s graduation precluded another
controversy over her IDEA rights. Second, voluntary cessation
was not an issue because the student had graduated and neither
party had voluntarily ceased any action. Third, the court held
that even though the question of attorneys’ fees in the
adm ni strative hearing was outstanding, the *“collateral
consequences” exception did not apply. Rodarte, 127 F. Supp. 2d at
1113.

In the present case, the parties lack a legally cognizable
interest that keeps Plaintiff’s claim alive. Plaintiff’'s
| awsuit challenges only the ALJ's award of conmpensatory
education that resulted in Aanmer’s placenent at |Ivymunt School
during the 2004-2005 school vyear. Paper no. 1. The only
request for relief that Plaintiff seeks is the reversal of the
ALJ' s decision. 1d. The ALJ did not award Aanmer placenent at
| vymount because he found that, as a substantive matter, Aaner’s
needs were unnet at Rock Terrace, thereby denying Aaner a FAPE.
In fact, the ALJ recogni zed that Aaner nmade progress during the
2003- 2004 school year at Rock Terrace. Paper no. 12, ALJ

Deci sion, at 33. Rather, the ALJ's award was granted to address

12



what he concluded were “procedural violations” on the part of
Plaintiff. The ALJ expl ai ned:

Per haps sone m ght maintain that this is a
har sh out conme in the I nst ant case,

particularly when | have fully recognized
the sincere and often successful efforts of
[ Rock Terrace School] and MCPS personnel to
evaluate the Child and address his specia

educati on needs. Certainly, | want it clear
that | am not denmeaning those endeavors.
However, the Courts have uniformy held that
denying a child and its parents the I|EP
process mandated by the IDEA is a serious
shortcom ng that strikes at the heart of the
pur poses behind that |egislation. I also
have to recognize that MCPS is one of
Maryl and’ s nost sophi sticated school systens
in admnistering its special educati on
prograns and bringing resources to bear in
that area. The types of errors reflected in
this case are nost atypical of MCPS. MCPS
has candidly acknow edged these procedura

m stakes. | hope and trust that this whole
proceeding will have the salutary effect of
re-enphasi zing the inportance of procedural
conpliance under the | DEA, especially in the
area of | EPs and parental involvenent in the
education of children with | ear ni ng
di sabilities.

ld. at 34-35. The substance of Aaner’s education was not at
issue; only the procedural m stakes were. The parties now
agree that Aamer should remain at |Ivymount School for the 2005-

2006 school year apparently w thout regard to any procedural

errors that led to Aaner’s placenent there for the 2004-2005

school year
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Even if Plaintiff prevailedinits claim thereis norelief
this court can award. Aaner attended |vynount School during the
2004- 2005 year. The school year is now over. Aanmer cannot give
back the one year of conpensatory education he received.
Rodarte, 127 F.Supp.2d at 1112.

Mor eover, none of the three exceptions to nootness apply.
Even t hough Aaner still qualifies for public education, nothing
in the record indicates that there is a reasonabl e expectation
of repetition by MCPS. Nei t her party has argued that MCDS is
likely to repeat the same procedural error it purportedly made
in forrmulating or failing to fornulate Aaner’s 2003-2004 | EP
In fact, Plaintiff foll owed proper procedures for the current
school year. Paper no. 13. Voluntary cessation is not an issue,
given the posture of this case. Arguably, the question of
Aanmer’s placenent wll arise next spring when the school
conducts its annual |EP evaluation. The possibility that MCPS
my want to nove Aanmer in the future is nmere specul ation and
generally insufficient to keep the issue alive. Lillbask, 397
F.3d at 88. There is also no indication that the 2004-2005
pl acenent will affect any future determ nation, now that the
parties agree that Ivymount is the proper placenent for the
2005- 2006 school year.

Plaintiff argues that there is a live controversy because
Def endants have filed a claimfor attorneys’ fees incurred in

the adm nistrative hearing, but cites no authority in support.
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Paper no. 14, at 3-4. As discussed above, attorneys’ fees wll
not keep an otherw se noot issue alive. S-1 & S-2, 832 F. 2d at
297 n.1; Rodarte, 127 F. Supp.2d at 1113. The court need not
decide the nerits of an admnistrative appeal solely to
determne the issue of attorneys’ fees for work at the

adm nistrative level. Rodarte, 127 F. Supp.2d at 1115.

On the other hand, Defendants seek, in the notion to
dism ss, attorneys’ fees for this appeal to the district court,
which will be dismssed. Under the IDEA, “the court, in its
di scretion, may award reasonabl e attorneys’ fees as part of the
costs to the prevailing party who is the parent of a child with
a disability.” 20 U S.C A 8 1415(e)(4)(B). The dism ssal of
the appeal as nmoot precludes Defendants from achieving the
status of prevailing parties. To be a prevailing party:

[ T]he “plaintiff nust obtain an enforceable
j udgnment against the defendant from whom

fees are sought, or conparable relief
t hrough a consent decree or settlenment.
[ Al plaintiff “prevails” when actual

relief on the nmerits of his claimmaterially
alters the legal relationship between the
parties by nodi fying the defendant's
behavior in a way that directly benefits the
plaintiff.’
Conbs v. Sch. Bd. of Rockingham County, 15 F.3d 357, 360 (4"
Cir. 1994) (quoting Farrar v. Hobby, 506 U S. 103, 111-12 (1992)

(internal citations omtted)). A noot case generally does not
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qualify a litigant as prevailing for purposes of awarding
attorneys fees. Matthew V. ex rel. Craig V. v. Dekalb County
Sch. Sys., 244 F.Supp.2d 1331, 1340 (N.D. Ga. 2003) (“[I]f a case
was noot before judgment issued, the judgnent can afford the
plaintiff no relief, and consequently, no attorney’'s fees.”);
Randol ph Uni on Hi gh Sch. v. Byard, 897 F. Supp. 174, 176 (D. Vt.
1995) (“Byard cannot possibly be a ‘prevailing party because,
despite the hearing officer’s favorable decision, this dispute
was noot when it was filed.”); accord S-1 & S-2 v. State Board
of Educ., 21 F.3d 49, 51 (4" Cir. 1994) (“[T]he dism ssal on
appeal of an action under 42 U S.C. 8 1983 for prudential
reasons as noot operated to vacate the judgnment below. . . and
prevents the plaintiffs from being found prevailing parties by
virtue of post-dism ssal events.”) (internal citations omtted).
See also Rhodes v. Stewart, 488 U S. 1 (1988) (“The case was
noot before judgment issued, and the judgment therefore afforded
the plaintiffs no relief whatsoever.”). Accordingly, Defendants
have not “prevail ed” on appeal and their request for attorneys’
fees for the appeal will be denied.
I'11. Concl usion

For the foregoi ng reasons, Defendants’ notion to dism ss as
nmoot will be GRANTED, but the request for attorneys’ fees for

the appeal will be DENIED. A separate Order will foll ow
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/ s/

DEBORAH K. CHASANOW
United States District Judge

Sept enber 15, 2005
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